
Your client calls and frantically 
informs you that the IRS is at the door 
of her office or home and needs to know 
what to do. The answer varies greatly 
depending on the type of IRS agent 
standing in front of your client. Differ-
ent IRS agents have differing goals. The 
failure to understand the IRS agent’s 
goals is a huge trap for the unwary and 
snares many unsuspecting taxpayers, 
effectively souring the IRS interaction 
from the beginning.

The Criminal Investigation 
Special Agent

The IRS Criminal Investigation 
Special Agents are unique in that they 
have gold badges and carry guns. They 
are trained in interrogation and inter-
view techniques and may show up at 
inopportune times such as before or 
after standard working hours. Special 

Agents are usually easy to spot as they 
typically work in pairs. This allows for 
corroboration of each agent’s recollec-
tion of the interaction, which is memo-
rialized in a memorandum of interview. 
As the old saying goes, it is written in 
stone. 

The taxpayer interviewee must be 
advised that even good-faith errone-
ous statements can be misinterpreted as 
false or intentionally misleading. Like-
wise, true statements are considered 
admissions or even confessions. One 
of the biggest misconceptions regard-
ing statements to IRS Special Agents is 
that statements do not count if a tax-
payer was not read his rights. In a non-
custodial interview, there are scenarios 
in which the IRS Special Agents do not 
have to read you your rights or remind 
you of your 5th Amendment right 
against self-incrimination. 

The IRS Special Agent’s primary goal 
is to obtain evidence of a criminal viola-
tion; it is not to collect or determine the 
correct amount of tax. Accordingly, off-

the-cuff statements by a taxpayer with-
out a complete understanding of the 
facts surrounding an inquiry are a recipe 
for disaster for both the taxpayer and the 
IRS. On the one hand, the taxpayer may 
easily lie or confess to the IRS, while on 
the other hand, the IRS may spend pre-
cious time and resources on taxpayer 
statements that were not well consid-
ered and could inadvertently lead the 
IRS down unproductive pathways in the 
criminal investigation.

The IRS Collection Revenue 
Officer

The IRS Revenue Officer is tasked 
with collecting past due taxes and delin-
quent tax returns. An IRS Revenue 
Officer will likely show up at a taxpay-
er’s house unannounced if the amount 
in issue is large. Absent a search war-
rant, the IRS Revenue Officer is not 
allowed inside a taxpayer’s home or 
office unless the taxpayer gives permis-
sion. The IRS Revenue Officer collects 
monies owed to the IRS regardless of 
whether the taxpayer believes she owes 
the full amount or not. If employment 
taxes are involved, the Revenue Offi-
cer may want to interview the taxpayer, 
which should be approached with cau-
tion as the unpaid employment-taxes 
civil Trust Fund Recovery Penalty Stat-
ute is quite similar to the criminal fail-
ure-to-pay employment-tax statute. You 
should coordinate the completion of 
IRS requested financial forms that will 
be signed subject to penalties of perjury. 
Finally, any notice providing Collec-
tion Due Process rights should be timely 
exercised unless the taxpayer agrees 

with the amount in issue and simply 
pays the IRS in full.

The IRS Exam Agent
The IRS Revenue Agent is not con-

cerned with collecting tax but rather 
determining the correct amount of tax. 
These agents typically do not show up 
unannounced. One group of IRS Revenue 
Agents are the Special Enforce Program 
(SEP) agents. SEP agents are tasked with 
identifying and developing issues with a 
significant fraud potential. These exami-
nations begin as civil matters and have 
in the past been referred to IRS Criminal 
Division Special Agents. Finally, always 
respond to a Notice of Deficiency to pro-
tect a taxpayer’s pre-assessment rights.

The Best Advice
Advise your client to obtain the 

business card and contact information 
from the IRS Agent so you, as the pro-
fessional, can determine which type of 
IRS Agent has been assigned to your 
client. Next, you can contact the IRS 
Agent to determine the scope of infor-
mation necessary and ensure that the 
taxpayer provides correct information 
and, if appropriate, truthful testimony 
to an IRS Special Agent or Revenue 
Agent. For the IRS Revenue Officer, 
you can determine the best way for the 
client to interact with the IRS regard-
ing payment terms or, if available, a 
reduction in the amount owed. HN

Josh O. Ungerman is a former IRS Counsel Senior Trial 
attorney and Department of Justice Tax Division Special 
Assistant US Attorney and is currently a partner at Meadows, 
Collier, Reed, Cousins, Crouch & Ungerman, L.L.P. He can be 
reached at jungerman@meadowscollier.com.

BY JOSH O UNGERMAN

Focus Probate, Trusts & Estates Law/Tax Law

What to Do When the IRS Shows Up at Your Client’s Door

24  Headnotes   l   Dal las  Bar  Assoc ia t ion December  2018

Martin Merritt

5301 SPRING VALLEY ROAD | SUITE 200 | DALLAS, TEXAS 75254 

www.fflawoffice.com

www.linkedin.com/in/martinmerritt/

mmerritt@fflawoffice.com
972.788.1400

D Magazine Best Lawyers in Dallas 2018

Connect on LinkedIn

Health Law and Healthcare Litigation

Contract Litigation
OIG Civil Investigations

FBI Criminal Investigations
Commercial Insurance Litigation

Business Breakups
15.50 Non-Competes
Fraud waste & Abuse

Executive Director
Texas Health Lawyers Association

When litigation involves 
healthcare contracts...you need a 
Healthcare Litigator on your team.

Pro Bono: It’s Like Billable Hours for Your Soul.
To volunteer or make a donation, call 214/748-1234, x2243.

DVAP’s Finest
MARTHA JOHNSON
Martha Johnson is a sole practitioner and mediator.

How did you first get involved in pro bono? 
After I passed the Iowa Bar in January 1994, I started 
volunteering at our local legal services office. The 
Executive Director, Robert Oberbillig, had been a long-
time friend and he encouraged me to sign up. I worked 
two or three times a month on their intake call line 
and clinics. I handled intakes on cases ranging from 
landlord-tenant law to bankruptcy law to family law to 
whatever else came to me. When I was admitted to the 
Texas Bar in November 2007, it was just natural for me 
to start volunteering for DVAP. 

Why do you do pro bono? 
I do pro bono because it is the right thing to do. I have a quote attributed to John 
Adams in my office – it reads, “There are only two kinds of people of any value in 
this world - those with a commitment and those who require a commitment of oth-
ers.” I always aspire to be one of those two kinds of people, and pro bono allows me 
to achieve that aspiration. 

What impact has pro bono service had on your career? 
Pro bono has always had a positive impact on my legal career. Here in Texas, it has 
allowed me to learn the ins and outs of Texas law through the DVAP clinics, bar 
association programs and trainings, and the excellent support of the DVAP staff. 

What is the most unexpected benefit you have received from doing pro bono?  
I don’t know that is was unexpected, but getting to know the clients and learning 
their stories has widened my perspective of the world. They are always grateful for 
my advice. I bond with my clients. They know that I care about them and I know 
that they appreciate what I do for them. There is always good work to do and you 
just continue to accept the call when it comes. Pro bono always gives back more 
than it takes!
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